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“Waters” rule enacted illegally, another judge finds
 Adoption of the Obama-era “Wa-
ters of the United States” (WOTUS) 
regulation was unlawful in at least 
two different ways, a federal judge in 
Georgia ruled last week.  
 District Judge Lisa Godbey Wood 
issued summary judgment blocking 
enforcement of the rule in 11 states 
and remanding it to the two authoring 
agencies—the Environmental Protec-
tion Agency (EPA) and Army Corps of 
Engineers—for further proceedings to 
rethink their attempt to define what are 
waterways subject to federal regulation. 
 Her ruling marks the second time 
in less than three months that a federal 
court has ruled on similar grounds that 
the WOTUS rule was enacted illegally. 
Wood is a George W. Bush appointee; 
the previous ruling was issued in Texas 
by District Judge George Hanks, Jr., a 
Barack Obama appointee. 
 A third illegality—though not one 
embodied in the rule itself—was the 
EPA’s violation of federal lobbying 
law with a surreptitious social media 
campaign to simulate a groundswell 
of public enthusiasm for the rule, ex-

posed in the December 2015 findings 
of a Government Accountability Office 
investigation.    
 Though the EPA in 2015 main-
tained the WOTUS rule would narrow 
its regulatory reach by comparison 
with then-current administrative law, 
Wood last Wednesday agreed with 
plaintiffs that it actually sought to 
expand the authority of the EPA and 
the Corps beyond that granted to them 
under the Clean Water Act.
 She also agreed with plaintiffs 
that adoption of the rule violated the 
Administrative Procedure Act, in that 
the final rule differed significantly 
from the version initially proposed 
and submitted for public review.
 The ruling has at minimum the 
appearance of adding momentum to 
the Trump administration’s develop-
ment of new standards to replace the 
WOTUS rule, though unsurprisingly, 
advocates on opposite sides of the 
long-running controversy were claim-
ing it favors their preferred outcomes.
 The American Farm Bureau 
Federation—along with the National 
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Rural Electric Cooperative Association 
a high-profile critic of the WOTUS 
rule—proclaimed victory on the an-
nouncement of Wood’s ruling, while 
Ag Week reported that a National 
Wildlife Federation attorney said it 
contained good news for groups op-
posing the current administration’s 
repeal-and-replace plan.
 The Trump EPA published a pro-
posed replacement rule in February.
 At the heart of the argument is 

Battle lines forming on CO2 rule
 The National Rural Electric Cooperative Association (NRECA) is among 
organizations waiting to hear if their petitions to join litigation on the pro-
posed Affordable Clean Energy rule will be accepted.
 NRECA, the U.S. Chamber of Commerce, the National Mining Associa-
tion, and America’s Power—the new incarnation of the former American Co-
alition for Clean Coal Electricity—have petitioned the U.S. Court of Appeals 
for the District of Columbia Circuit to take the Environmental Protection 
Agency’s side in a lawsuit seeking to prevent implementation of the EPA’s 
pending rule replacing the Obama administration’s Clean Power Plan.    
 The replacement rule was published in June and the American Lung As-
sociation immediately sued to block it.
 Opponents claim the replacement rule will allow more greenhouse 
emissions than the 2015 Clean Power Plan, which might be theoretically 
true except that the replacement rule would reduce greenhouse emissions 
and the Clean Power Plan has never taken effect. The U.S. Supreme Court 
in 2015 stayed the Clean Power Plan on grounds that its regulatory strategy 
of directing states, rather than individual sources, to cut their emissions ex-
ceeded the agency’s authority under the Clean Air Act.
 With the Clean Power Plan representing the nation’s first attempt at reg-
ulating carbon dioxide emissions, and both it and its proposed replacement 
on hold as litigation plays out, the U.S. has never had a CO2 rule in place.    

FERC transmission 
inquiry draws a crowd
 In March, the Federal Energy 
Regulatory Commission (FERC) so-
licited comments on its transmission 
regulations and incentives, with FERC 
Chairman (and former NRECA lob-
byist) Neil Chatterjee suggesting grid 
resilience might benefit from renewed 
incentives to continue a transmission 
build-out.
 Existing policies that may be open 
to revision were listed in the commis-
sion’s notice of inquiry and included 
additions to a base return on invest-
ment, and guaranteed 100 percent cost 
recovery. 
 Recent days have brought reply 
comments ranging from enthusiasm 
from some surprising sources, to oth-
ers counseling caution.
 What might be interpreted as 
signs of developing friction between 
environment-oriented groups and 
their supporters—particularly within 
the grassroots—turned up Monday in 
comments from the Grid Advance-
ment Coalition made up of 18 organi-
zations, among them the independent 
transmission company ITC Holdings, 
a green power subsidiary of the Ital-
ian natural gas distributor Enel, the 
Natural Resources Defense Council, 
and the Union of Concerned Scientists. 
 The coalition called for grid expan-
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Line Superintendent, Electric Utility—
Taylor Electric Cooperative, Medford, 
Wisconsin, seeks applicants for above-
named full-time operations management 
position to be staffed in October due to 
an upcoming retirement. Responsible 
for supervising activities of our utility 
system (4,300 consumers; four-county 
area) including plant operation and main-
tenance. Reports directly to President/
CEO. Requires journeyman lineworker 
(graduate of apprenticeship training 
program) with minimum six (6) years’ 
line work experience with an electric 

distribution system. Must possess and 
maintain CDL. Supervisory experience 
in a unionized workforce, and NISC stak-
ing and mapping experience preferred. 
Computer literacy, budgeting, and field 
staking experience necessary. Electrical 
engineering background a plus. Suc-
cessful candidate must relocate to the 
Medford area. Visit our website at www.
taylorelectric.org for more information 
about Taylor Electric Cooperative. Send 
resumé to: Taylor Electric Cooperative, 
ATTN: President & CEO, N1831 State 
Hwy 13, Medford, WI  54451-9220. 

Oil drillers balk at nuke waste plans
 Two companies hoping to move spent nuclear fuel away from widely 
scattered power plant sites for proposed temporary storage in Texas and 
New Mexico have run afoul of oil producers who say they intend to conduct 
fracking operations near and underneath the nuclear facilities.
 The oil companies and some state officials say they’re concerned 
about seismic activity associated with the fracking process of using pres-
surized fluids and sand to shatter rock formations and recover otherwise 
inaccessible oil and natural gas.         
 Research has shown most seismic activity resulting directly from frack-
ing to be mild enough to leave humans generally unaware; however, stron-
ger activity causing modest damage has taken place in instances when 
fracking wastes—largely composed of briny water expelled from under-
ground during oil or gas recovery—have been injected into subterranean 
disposal wells too close to geologic faults.
 The temporary waste storage sites, proposed by Florida-based Holtec 
International and Texas-based Interim Storage Partners (ISP, formerly 
Waste Control Specialists) are under regulatory review by the Nuclear 
Regulatory Commission (NRC). The NRC is expected to announce findings 
of an environmental study by next spring. 
 The two sites, only about 40 miles apart on either side of the Texas-
New Mexico state line, are both within the Permian Basin, the most pro-
ductive U.S. oil field. The proposed Holtec facility would occupy a new site 
in New Mexico, but the ISP facility in Texas would be built adjacent to an 
existing Waste Control Specialists disposal site where low-level nuclear 
waste has already been stored for about seven years. 
 The proposals are seen as stand-ins for the nearly completed but 
mothballed Yucca Mountain facility in Nevada, which is now more than two 
decades past a congressionally mandated deadline to begin accepting 
high-level waste. 
 According to Holtec International, the U.S. has about 80,000 tons of 
spent fuel in storage mainly at power plants and is accumulating more at a 
rate of about 2,000 tons annually.      

Transmission inquiry

the disputed meaning of a “significant 
nexus” between a given body of water 
and a navigable waterway subject to 
federal regulation—language first ap-
plied in a 2006 U.S. Supreme Court 
decision and used in the WOTUS rule, 
plaintiffs maintain, to expand EPA 
and Corps regulation across upwards 
of 90 percent of the entire land mass 
of many states. 
 Various court rulings have left the 
rule in place in 22 states and blocked 
its enforcement in 26.

 Wood’s ruling continues an in-
junction preventing enforcement in 
Alabama, Florida, Georgia, Indiana, 
Kansas, Kentucky, North Carolina, 
South Carolina, Utah, and West Vir-
ginia. As a result of separate litigation 
involving other states, pre-WOTUS 
(that is, pre-2015) regulatory standards 
are currently applicable in Wisconsin.

“Waters” rule

sion, noting that “very few significant 
regional or interregional projects have 
been approved in the last several years” 
and suggested a failure of planning by 
regional transmission organizations is 
to blame for numerous “roadblocks.”  
This restricts access to “low-cost re-
mote resources,” the coalition said.  
 The coalition urged FERC to “focus 
attention on planning process barriers 
standing in the way of the construc-
tion of interregional transmission” to 
improve the aforementioned access.
 Meanwhile 48 organizations—di-
verse enough to include the California 
Department of Water Resources, the 
Public Utility Law Project of New York, 
the National Rural Electric Coopera-
tive Association, and the Wisconsin 
Industrial Energy Group—jointly filed 
comments last Friday asking FERC to 
“bear in mind the substantial transmis-
sion cost increases borne by custom-
ers in many regions of the country in 
recent years.”
 While saying they support build-
ing transmission to relieve congestion, 
broaden supply options, integrate 
renewable generation, and enhance 
reliability, the group added that 
“the potential increased burden on 
transmission customers must always 
remain a principal consideration, par-
ticularly in light of recent substantial 
cost increases.”
 Some policy changes FERC may 
consider have the potential to alleviate 
transmission expenses but others could 
aggravate them, the group warned.  
 The commission noted that in the 
13 years since it issued its most recent 
formal order concerning incentives, 
“significant developments” have oc-
curred in transmission planning, con-
struction, operation, and maintenance.


