
 A statement from the agencies 
on Tuesday said they were “pro-
posing a clear, understandable, and 
implementable definition of ‘waters 
of the United States’ that clarifies 
federal authority under the Clean 
Water Act.”
 The statement said the rewritten 
rule “would provide clarity, predict-
ability and consistency so that the 
regulated community can easily un-
derstand where the Clean Water Act 
applies—and where it does not.”
 “Traditional navigable waters, 
tributaries to those waters, certain 
ditches, certain lakes and ponds, 
impoundments of jurisdictional wa-
ters, and wetlands adjacent to juris-
dictional waters would be federally 
regulated,” the statement said, add-
ing that the new language exempts 
“features that only contain water 
during or in response to rainfall (e.g., 
ephemeral features); groundwater; 
many ditches, including most road-
side or farm ditches; prior converted 
cropland; stormwater control fea-
tures; and waste treatment systems.”
 A Tuesday story in POLITICO 
described the rule revision as “the 
biggest rollback of Clean Water Act 
protections since shortly after the 
statute became law in 1972, pro-
posing to remove federal pollution 
safeguards for tens of thousands of 
miles of streams and millions of 
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Puddles, ditches exempted in WOTUS rule 
 The Environmental Protection 
Agency (EPA) and Department of 
the Army on Tuesday jointly pro-
posed a rewritten regulation defin-
ing “waters of the United States” 
subject to Clean Water Act jurisdic-
tion, and narrowing the Obama-ad-
ministration definition that would 
have expanded federal regulatory 
authority to nearly the entire land-
mass of many U.S. states.
 The 2015 regulation met with 
lawsuits from agricultural, utility, 
and manufacturing organizations 
along with 28 of the 50 states. Tues-
day’s action is the next-to-last phase 
of a two-step process to replace it. 
Once the new proposal is published 
in the Federal Register, a 60-day 
public comment period will follow, 
after which the rule can be finalized.

acres of wetlands.”
 POLITICO’s headline said the 
current administration “proposes to 
roll back decades of water protec-
tions,” but in fact the three-year-old 
WOTUS regulation had never fully 
taken effect, having been blocked by 
federal courts responding to states 
challenging the rule’s legality. 
 The EPA and Corps of Engi-
neers initially said they undertook 
the 2015 rulemaking as a response 
to U.S. Supreme Court decisions 
that left the door open to expansive 
interpretations of agency authority, 
granting jurisdiction over any fea-
ture with an undefined “significant 
nexus” to a navigable waterway.
 But instead of clarifying the 
definition of jurisdictional waters, 
the 2015 rule would have greatly ex-
panded the agencies’ reach to allow 
regulation of vast areas of dry land 
as “waters of the United States.”  
 JURIST, a web-based legal news 
service at the University of Pitts-
burgh School of Law, on Wednes-
day said the Obama definition “in-
cluded not only large waterways 
and waters directly adjacent to them 
but also many streams, wetlands, 
further removed tributaries, and 
‘ephemeral waterways’ that flow 
only after flooding or precipitation.” 
 JURIST cited an earlier EPA 

Bergland, former 

NRECA leader, passes 

 Funeral services were set for 

Saturday at Roseau, Minnesota, 

for Bob Bergland, who served three 

terms in the House of Represen-

tatives from Minnesota, as U.S. 

Agriculture Secretary during the 

Carter administration, and later as 

vice president and general manager 

of the National Rural Electric Coop-

erative Association. 

 Bergland died Sunday, Decem-

ber 9, at a care facility in Roseau. 

He was 90.

	 Bergland	 was	 first	 elected	 to	
Congress in 1970 and served there 

until he was appointed by President 

Jimmy Carter in 1977 to head the 

Agriculture Department. After Carter 

was defeated in the 1980 election, 

Bergland moved on from the Agricul-

ture Department to the presidency of 

Farmland-Eaton World Trade, and 

in 1984 assumed leadership of the 

nationwide electric co-op organiza-

tion. He retired from NRECA in 1994.

Co-op representatives named to advisory council 

 Saying his administration will “bring science back to decision-making in 
Wisconsin,” Governor-elect Tony Evers on Monday identified the members 
of an Agriculture, Energy, and Natural Resources Policy Advisory Council, 
which he said will work “directly with my transition team to ensure we’re 
tackling these issues head-on.”
 Listed among the members are Brian Rude of Dairyland Power Coopera-
tive and Dan Smith, CEO of Cooperative Network. 
 Among others on the 25-member council whose names will be familiar 
through past government service and policy advocacy work: Lauren Azar, 
former member of the Wisconsin Public Service Commission and Federal 
Energy Regulatory Commission; Spencer Black, former member of the state 
Assembly; David Clausen, former president of the Natural Resources Board; 
Tyler Huebner of RENEW Wisconsin; and Mark Redsten of Clean Wisconsin.
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study finding that more than 60 per-
cent of U.S. waterways are ephemer-
al and noted that under this week’s 
revised rule, “Individual states, 
rather than the federal government, 
will regulate the waterways now ex-
cluded” from definition as waters of 
the United States.
 A statement from the National 
Rural Electric Cooperative Asso-
ciation called the Obama rule “a 
significant overreach of the federal 
government’s authority to regulate 
water and land.”
 Meanwhile, environmental 
groups have multiple lawsuits pend-
ing in hopes of blocking the rule 
revision. Government lawyers on 
Wednesday asked a New York feder-
al judge to dismiss one such action.

California: One less thing to worry about
 California residents planning 
to build new homes can take one 
responsibility off their “to do” lists. 
They won’t need to study pros and 
cons and decide whether they want to 
install rooftop solar panels on the new 
abode. That decision has been made.
 Last week the California Building 
Standards Commission unanimously 
(8–0) approved adding a solar mandate 
to the state’s building code. Endorsed 
last spring by the California Energy 
Commission (CEC), it requires installa-
tion of rooftop solar electric generation 
equipment on nearly all single-family 
homes and multi-family residential 

the CEC that “By demonstrating a very 
expensive way to reduce greenhouse 
gases, I think this could very likely be 
used in other states and countries as 
an argument against moving toward 
renewable energy.”  
 In an article that also quoted 
Borenstein, MIT Technology Review 
called the mandate a “feel-good” 
code change and “questionable public 
policy,” noting that through their life 
cycle, residential solar systems pro-
duce electricity at more than double 
the cost per kilowatt-hour, compared 
with utility-scale solar.
 The CEC admitted that the man-
date would add about $9,500 to the 
cost of a new home but claimed home-
owners would save $19,000 in energy 
and maintenance costs over 30 years. 
 Those numbers were disputed in a 
September Wall Street Journal op-ed. 
Duke University Economist Steven 
Sexton wrote that the CEC, bypassing 
independent evaluation, “relied on 
economic analysis from the consul-
tancy that proposed the policy, Energy 
and Environmental Economics, Inc.”
 Sexton cited a Lawrence Berkeley 
National Laboratory study saying the 
cost per watt of the mandated systems 
would be nearly double that claimed 
by the CEC.  He argued that the man-
date would suppress market growth 
for utility-scale solar by depressing 
wholesale prices received by larger, 
more efficient operations and said 
community solar arrays would pro-
vide greater output at less cost.  

Plants using less: coal and water

 The general changeover of electric generation fuels has rather dra-

matically cut the use of coal. Earlier this month the Energy Information 

Administration (EIA) reported total U.S. coal consumption for 2018 was on 

track to reach its lowest level in 39 years, dropping 4 percent from last year 

and a remarkable 44 percent compared with peak year 2007.

 Less obvious but directly connected is an ongoing reduction of water 

use by electric generating units.   

 The EIA says water withdrawal by thermal electric power plants has 

been declining since 2014, and the average volume of water per unit of 

electricity produced dropped from slightly more than 15 gallons per kilowatt 

hour in 2014 to 13 gallons last year.  

	 The	U.S.	Geological	Survey	identifies	electric	generation	as	the	largest	
U.S. source of water withdrawals. Wisconsin plants use more than the av-

erage, about 20–30 gallons per kilowatt hour generated. 

Iowa okays big wind farm, Sierra not impressed

 MidAmerican Energy earlier this 
month won approval from Iowa regula-
tors for construction of a 591-megawatt 
wind farm, which the company says 
will allow it to produce renewable 
energy equivalent to the entire annual 
power consumption of its consumer 
base.
 The Sierra Club, however, is not 
feeling the love. The environmental 
group and others say the company’s 
claims are misleading. 
 MidAmerican, a subsidiary of 

Berkshire Hathaway Energy, expects 
to spend more than $900 million on 
the Wind XII project and bring it on 
line within about two years. 
 The company filed for state regula-
tory approval of Wind XII at the end 
of May. At the time, it issued a news 
release saying that with other renew-
able projects, the new wind farm will 
“provide customers with 100 percent 
renewable energy on an annual basis.”
 Farther along, it advised that 
“MidAmerican Energy will continue 
to use its natural gas, nuclear and coal-
fueled plants to ensure reliable electric 
service even in times of low wind.”
 The Sierra Club says continued use 
of fossil generation to back up MidAm-
erican’s wind farms renders the 100 
percent renewable claim misleading. 
 MidAmerican has approximately 
3 gigawatts of coal-fired generation 
capacity. With completion of Wind XII 
it will have a theoretical 6.6 gigawatts 
of renewable generation in Iowa.   

buildings up to three stories, for those 
starting construction in 2020 and 
thereafter.
 Last week NBC News quoted 
Sean Gallagher of the Solar Energy 
Industries Association saying his 
group hopes “other states will look at 
what California has done and consider 
similar policies to encourage clean and 
low-cost solar energy.” 
 But in May, reacting to the CEC 
endorsement, energy economists 
warned that the mandate might have 
the opposite effect.
 Severin Borenstein of the U-C 
Berkeley Hass School of Business told 


