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“Waters” rule delay published, plaintiffs line up to sue
 A two-year clock started running 
Tuesday with the Environmental Pro-
tection Agency’s Federal Register pub-
lication of a final rule rescheduling the 
embattled Waters of the United States 
(WOTUS) regulation to an effective 
date of February 6, 2020.
 A POLITICO report said the ac-
tion would “open the floodgates” for 
litigation. It took less than 24 hours for 
11 states, led by New York Attorney 
General Eric Schneiderman, to head 
for federal court in Manhattan, vali-
dating a Tuesday prediction from the 
National Rural Electric Cooperative 
Association’s (NRECA) Dorothy Kel-
logg that “We can expect today’s rule 
to be challenged immediately.”  
 Also suing to overturn postpone-
ment of the 2015 rule’s effective date 
are the Southern Environmental Law 
Center and the Natural Resources De-
fense Council.
 As noted here last Friday, the 

function of this week’s rule is to prop 
open a window for the agencies (EPA 
and the Army Corps of Engineers) to 
finalize a new rule rescinding the 2015 
rule and maintaining Clean Water Act 
enforcement on the basis of jurisdic-
tional definitions previously in place. 
Issuance of a final rule for that step is 
anticipated in about two months. 
 Yet another stage of rulemaking 
would then follow, with the EPA hop-
ing later this spring to publish a final 
rule replacing the 2015 WOTUS rule 
with new language.   
 Tuesday’s Federal Register publi-
cation notes that the effect of reverting 
to the pre-2015 language means apply-
ing interpretations of Clean Water Act 
jurisdiction “largely unchanged since 
1977.”
 That’s been the practical reality 
since the WOTUS rule was stayed in 
2015 by a federal appeals court, but 
Tuesday’s Federal Register notice ex-
plained that since the Supreme Court 
voided the stay in January, all but the 
13 states that won an injunction in the 
proper, district-court forum would see 
the WOTUS rule take effect as soon as 
the appeals court formally lifts its stay. 
That hadn’t happened by press time 

but was expected within about a week 
from now.
 The result would be widespread 
uncertainty, the agencies said, noting 
that “many other district court cases on 
the 2015 Rule are pending, including 
several in which challengers have filed 
motions for preliminary injunctions,” 
potentially leading to differing judicial 
orders in different parts of the country 
regarding applicability of the 2015 rule.  
 Tuesday’s action, the agencies 
said, avoids the “complicated and inef-
ficient” situation of “different regula-
tory regimes in effect throughout the 
country.”
 Along with NRECA, the American 
Farm Bureau Federation has been a 
high-profile opponent of the 2015 rule. 
Farm Bureau President Vincent “Zip-
py” Duvall said that absent Tuesday’s 
EPA action, “countless farmers and 
ranchers, as well as other landowners 
and businesses, would risk lawsuits 
and huge penalties for activities as 
common and harmless as plowing a 
field.” But the Associated Press quoted 
Schneiderman Tuesday calling the 
rulemaking part of a “continued as-
sault on our nation’s core public health 
and environmental protections.”

ROPE bill gets 

Senate committee nod

 The Senate version of a proposal 
eliminating the state sales and use 
tax on labor and materials furnished 
between electric and telecommuni-
cations cooperatives in mutual-aid 
situations was endorsed for passage 
this week by the Senate Committee 
on Revenue, Financial Institutions, 
and Rural Issues.
 The vote in a Thursday morning 
executive session recommending pas-
sage was 5–0.
 The same committee held a public 
hearing on the bill (SB-501) Wednes-
day morning and took testimony from 
Barron Electric Cooperative General 
Manager Dallas Sloan, Adams-Co-
lumbia Electric Co-op Accountant Liz 
Hendricksen, and Wisconsin Electric 
Cooperative Association Government 
Relations Director Beata Wierzba. No 
one testified in opposition to the bill.     

Co-op manager to head RUS
 Kenneth Johnson, CEO and general manager of Missouri’s Co-Mo Electric 
Cooperative, has been designated as administrator of the Agriculture Depart-
ment’s Rural Utilities Service (RUS), the White House announced Monday.
 In addition to his position as co-op CEO, Johnson has served as president 
of its internet subsidiary, Co-Mo Comm. The White House announcement 
credited the cooperative with being “the first to deploy a fiber-to-the-home 
network to all its members without federal or state funding, providing gigabit 
internet, video and voice services to nearly 16,000 subscribers.”
 A Nebraska native, Johnson has served as a statewide director of the 
Association of Missouri Electric Cooperatives and has served on the associa-
tion’s executive and legislative committees.
 National Rural Electric Cooperative Association CEO Jim Matheson said 
the organization was “excited and thrilled” by the announcement.  
 Collaboration between electric cooperatives and the RUS is “essential to 
the success of rural communities across the nation,” Matheson added, call-
ing Johnson “exceptionally qualified to serve in this role.”
 The appointment does not require Senate confirmation.
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Fake comments 

draw investigation

 The Government Account-

ability Office (GAO) is expected 
to begin an investigation late this 

spring into the systematic posting of 
phony public comments in federal 
regulatory proceedings by individu-

als or interest groups falsely using 
other people’s identities, The Wall 
Street Journal reported at the end 
of January.

 The pending GAO probe fol-
lows December Journal stories 

detailing thousands of fraudulent 

rulemaking comments filed under 
the names of people who told the 
newspaper they weren’t involved. 
It is separate from an inquiry into 
Federal Communications Com-

mission (FCC) information security 
practices. Many of the recently dis-

covered false comments were filed 
by both supporters and opponents 
seeking to influence the FCC’s net 
neutrality rulemaking.

 Other agencies found to have 

been bombarded with falsified 

comments included the Labor De-

partment and the Federal Energy 
Regulatory Commission.

 Though they’ve grown more 
technologically efficient and their 
numbers have apparently exploded, 
such abuses aren’t new. Four 
years ago, Condenser uncovered 

evidently manufactured public 
comments on the Environmental 

Protection Agency’s Waters of 
the United States rulemaking, 
and an inspector general later 
determined that the agency’s 
hidden involvement in promoting 
the regulation had violated federal 

lobbying law.

Another nuke closing early
 Chicago-based Exelon Corp. announced last Friday it will accelerate 
the permanent retirement of its Oyster Creek nuclear power plant at Forked 
River, New Jersey, terminating its operations this October.
 The company was already required to shut down the plant by the end of 
2019 under an agreement with State of New Jersey, though it is licensed to 
operate until 2029. Oyster Creek is the nation’s oldest currently functioning 
nuclear plant, having entered commercial service in 1969. The early retire-
ment will remove 636 megawatts of capacity from the grid.
 Meanwhile, Florida Power and Light announced it will seek to extend 
operations at another aging nuclear facility, the Turkey Point plant in Miami-
Dade County. The utility said it will apply for 20-year license extensions for 
Turkey Point’s two nuclear units. That would mark a milestone in the U.S. 
nuclear industry as no operator until now has applied for a second exten-
sion of the customary 40-year operating license. 
 In 2002, Turkey Point was granted 20-year extensions that authorize the 
two units to operate until 2032 and 2033. A Florida Power and Light press 
release said the extensions, if granted, would “save FPL customers billions 
of dollars by avoiding the need for other more expensive power generation.”  
 Each of the two units has a licensed capacity of 2,644 megawatts.

Regulators limit ratepayer costs 
in failed CCS project
 The Mississippi Public Service 
Commission issued a final order 
Tuesday, capping cost recovery from 
ratepayers for the Kemper coal gasifica-
tion and carbon capture project at $112 
million, nearly $80 million less than 
Mississippi Power had been seeking 
since it dropped the experiment last 
summer.
 Highly touted by the Environmen-
tal Protection Agency in past years as 
a successful example of large-scale 
utility carbon capture and storage, 
the Kemper plant was never able to 
achieve commercial operation using 
the gasified lignite coal that was its 
key design element. The plant has been 
providing almost 600 megawatts of ca-
pacity to the Mississippi Power system 
since 2014 by running on natural gas.    
 One member of the commission 
reportedly noted in a social media 
post that Mississippi Power will not, 
under the cost settlement effected by 
Tuesday’s order, attempt to recover any 
part of some $6 billion in losses associ-
ated with the carbon capture project. 
The Kemper project began construc-
tion with an authorized budget of $2.9 
billion, but cost overruns eventually 
drove the price to about $7.5 billion.
 A Tuesday Associated Press story 
in the Hattiesburg American reported 
an even larger gap between estimates 
and actual costs, citing an estimate of 
$1.8 billion in total expenditures when 
the project was first announced in 2006. 

 In a rush to capture federal tax 
credits, the story said, Mississippi 
Power started construction four years 
later with just 10 percent of the plant 
design completed, a move that re-
sulted in multiple underestimates of 
the necessary materials and workers 
and portions of the new construction 
having to be torn down and redone.
 A July 2016 New York Times story 
based on whistleblower interviews 
cited an economics professor’s conten-
tion that jobs created by the project 
were outnumbered by job losses at 
businesses coping with Kemper-
driven electric bill increases.   
 In a Tuesday press release, 
Mississippi Power said it was “pleased” 
with the commission’s order, “which 
effectively settles all costs associated 
with the Kemper County energy 
facility.”
 The company said that throughout 
the settlement, it has “worked with 
key parties to ensure our customers 
are shielded from any increase in rates 
related to Kemper.”
 “We look forward to the continued 
operation of this efficient natural gas 
facility, which has been serving our 
customers for more than three years,” 
the company statement said.
 Restrictions on cost recovery im-
posed by the commission’s order are 
expected to reduce a typical Missis-
sippi Power customer’s monthly bill 
by about $3. 


