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EPA head says no more “sue and settle”
 Environmental Protection Agency 
(EPA) Administrator Scott Pruitt 
issued an order Monday directing 
agency personnel to follow practices 
effectively eliminating the so-called 
“sue and settle” agreements with 
interest groups that have allowed the 
EPA and other agencies to apply new 
regulations while minimizing the 
involvement of those most directly 
affected.
 Pruitt’s order comes in the form 
of an agency-wide directive, so use of 
the practice—which was steadfastly 
denied by past EPA officials—might 
be quietly resumed by a future 
administrator.    
 Opponents of sue and settle tactics 
have contended for years that federal 
agencies, most prominently the EPA, 
have contrived to be sued by allied 
interest groups demanding actions 
desired by the agencies and using 
confidential negotiations to produce 
legally binding agreements compel-
ling the agency’s preferred outcome. 

 Regulatory actions prescribed in 
sue and settle agreements typically 
involve the agency entering into con-
sent decrees developed with little or 
no disclosure to affected parties.  
 In 2013, the National Rural Elec-
tric Cooperative Association (NRECA) 
joined almost 200 other organizations 
petitioning then-EPA Acting Adminis-
trator Robert Perciasepe for disclosure 
to affected businesses when environ-
mental groups sue the agency seeking 
specific regulatory actions. 
 The NRECA letter noted that 
those to be regulated are excluded 
from participation as the government 
negotiates settlements enforceable by 
federal courts. A Wall Street Journal 
editorial a few weeks earlier noted that 
an agency agreeing to such a settlement 
often “claims it was forced to take an 
action that it wanted all along,” while 
“businesses and property owners most 
hurt by the settlement are barred from 
the talks.”  
 In June 2013, a congressional 

committee heard testimony on leg-
islation seeking to ban sue and settle 
tactics, which at the time were being 
employed on an accelerating basis. 
 The U.S. Chamber of Commerce 
testified that sue and settle had been 
used by administrations of both par-
ties—27 times during the second Clin-
ton term, 38 during the first G. W. Bush 
term and 28 during the second—with 
the number ballooning to 60 instances 
during the first term of the Obama 
administration. 
 Sue and settle consent decrees 
entered into by the EPA between 2009 
and 2012 resulted in more than 100 
new proposed regulations with com-
pliance costs in the billions of dollars, 
the Chamber said.  Natural Resources 
Defense Council attorney John Walke 
denied the Chamber’s claims, calling 
them “baseless” and testifying, “we 
fail to see real world evidence of the 
sue and settle phenomenon.”
 A Chamber analysis identified 
34 cases between 2009 and 2013 in 
which the Sierra Club obtained its 
desired outcome through EPA consent 
decrees and another 20 sue and settle 
agreements between the EPA and the 
Wild Earth Guardians.
 Attacking sue and settle tactics 
as Oklahoma attorney general in 
2013, Pruitt claimed the EPA in some 
cases had entered into consent decrees 
with interest groups the same day the 
groups filed their lawsuits, “suggesting 
prior knowledge.”
 At that time, EPA spokeswoman 
Alisha Johnson called sue and settle “a 
false notion,” denying agency collabo-
ration with plaintiff organizations. 
 Announcing Monday’s order, 
Pruitt said “The days of regulation 
through litigation are over,” adding, 
“We will no longer go behind closed 
doors and use consent decrees and 
settlement agreements to resolve 
lawsuits…where doing so would 
circumvent the regulatory process set 

Annual meeting to feature storm relief, NRECA
 Next month’s 81st annual meeting of the Wisconsin Electric Coopera-
tive Association will feature presentations on disaster relief and strength-
ening responses, and an update from National Rural Electric Cooperative 
Association (NRECA) leadership.
 Tuesday’s (November 7) program includes a presentation titled Storm 
Soldiers: Filling the Disaster Relief Response Void, by Michael Callahan, 
CEO of the Electric Power Associations of Mississippi. Callahan is expected 
to speak about his experiences dealing with recent hurricane and tropical 
storm activity. He also chairs a nationwide working group including energy 
industry representatives and government officials aiming to unravel regula-
tory red tape and facilitate transportation of relief personnel and equipment 
through multiple jurisdictions. 
 A video tribute to Wisconsin electric cooperatives and workers partici-
pating in Florida power restoration after Hurricane Irma is scheduled to pre-
cede Callahan’s presentation.
 The Wednesday morning (November 8) program opens with an ad-
dress from NRECA Board President Phil Carson, updating attendees on the 
national co-op organization’s current activities. 
 Annual meeting activities at the Stevens Point Holiday Inn Hotel and 
Convention Center are scheduled to wrap up with WECA board reorganiza-
tion by early afternoon, November 8.  
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forth by Congress.”
 Pruitt also said the EPA would quit 
the practice of paying the attorney’s 
fees of groups suing the agency after 
agreeing to a settlement.  
 The Monday directive specifies 
multiple public notice requirements 
for situations when litigation against 
the EPA might result in consent de-
crees or settlements, makes proposed 
settlements subject to a 30-day public 
comment period, and provides for a 
public hearing on request. 

Sue and settle

Modest slowing of transmission growth predicted
 Attributing the change to “slow-
ing load growth and other factors,” 
the American Transmission Company 
(ATC) has released a 10-year trans-
mission system assessment with the 
lowest projected range of capital costs 
since 2013.
 The expectation, nevertheless, 
is for a multi-billion dollar program, 
with capital costs ranging between 
$2.8 billion and $3.6 billion over the 
coming decade. The 10-year projec-
tion released last year called for costs 
between $3.6 and $4.4 billion. In 2013, 
ATC projected 10-year expenditures of 
$3.0 to $3.6 billion. 
 Current figures break down to an 
anticipated $400 million in regional 
multi-value projects, $1.4 billion for 
asset maintenance, up to $800 mil-
lion in “other capital categories,” and 
$700 million to $1 billion in specific 
network projects, with the potential 
$300 million difference explained as 
the possibility of some projects being 
supplanted by generating facilities that 
could be added within the Midconti-
nent Independent System Operator’s 
multi-state footprint.     

 The biggest ATC project spanning 
electric co-op country and actively un-
der construction is the 180-mile Bad-
ger Coulee line co-owned by Dairyland 
Power Cooperative. A 20-mile segment 
of the line in Dane County has been 
energized, as noted here last week. 
 Another planned 345-kilovolt 
line co-owned by Dairyland Power 
and awaiting approval by Wisconsin 

and Iowa regulators is the 125-mile 
Cardinal-Hickory Creek project be-
tween Dubuque and the Madison area. 
Assuming approval, it’s expected to be 
in service in 2023.
 The reduction in projected expen-
ditures, the company said, reflects “the 
measures ATC has taken to improve 
electric reliability” over more than 15 
years.       

Study: Water heaters lead demand response
 Use of electric thermal storage by 
means of water heaters—a demand 
response method used extensively by 
electric cooperatives—offers superior 
flexibility and is called upon more 
than four times as often as air-condi-
tioner cycling, according to utilities 
contributing to a nationwide study 
released Wednesday. 
 The study analyzed data cover-
ing 2016 and submitted by more than 
100 utilities, according to the Smart 
Electric Power Alliance (SEPA) and 
Navigant Consulting. 
 Air conditioner cycling programs 
have the greatest number of customer 

Colder temps expected to drive heating costs
 Widespread reliance on natural 
gas for residential heating looks like 
good news for Wisconsin consumers 
if a forecast last week from the Energy 
Information Administration (EIA) 
pans out.    
 On the other hand, propane users 
are expected to take the biggest hit 
on a nationwide average, in a winter 
when the EIA says it expects heating 
costs to be higher than in either of the 
past two years—mainly due to colder 
temperatures rather than higher fuel 
prices.
 Electric heating is also expected 
to be a comparative bargain, but the 
percentage of electrically heated Wis-
consin households is small. Surpris-

ingly loose EIA estimates show 50 to 
75 percent of Wisconsin households 
heated with natural gas, 25 to 50 
percent with propane, and 10 to 25 
percent with electricity.
 Natural gas heating expenses are 
expected to remain almost flat in the 
EIA’s colder winter scenario. Electric 
heating costs are also expected to rise 
only slightly. Propane expenses are 
expected rise to levels as much as 
half again as high as for the winter of 
2015–16, the EIA said.       

participants, at more than 2.6 million, 
the study found, but water heater pro-
grams are called upon on by utilities 
on average 36 times annually, whereas 
air conditioner programs are used only 
eight times on an annual average, the 
study found.
 But perhaps the most significant 
finding was a fundamental change in 
the use of demand response programs, 
a shift away from the original concept 
of reducing peak loads at times when 
demand threatened to exceed supply, 
to a method of coping with the vari-
able nature of renewable generation 
as its penetration of electricity markets 
increases. 
 “Demand response—broadly de-
fined as a change in customers’ normal 
consumption patterns triggered by 
price or market signals—isn’t only 
about load shedding or shifting any-
more,” SEPA research analyst Brenda 
Chew explained. “It’s being used to 
manage the real-time impacts of the 
increasingly large amounts of renew-
able energy on the grid.”
 Almost 30 percent of participating 
utilities are using demand response 
to help integrate high penetrations of 
distributed energy resources (DER) 
on their systems, and the remainder 
are planning or considering the same 
strategy, the study found.
 In a statement released with the 
study, Navigant research analyst Brett 
Feldman predicted demand response 
will become “a particularly strong 
and flexible vehicle for ongoing DER 
integration and innovation.”
 The participating utilities report-
ed a total of almost 14,000 megawatts 
of enrolled demand response capac-
ity, of which a little less than 11,000 
megawatts—about 78 percent—was 
called upon during 2016. Navigant 
compared the demand response capac-
ity utilized last year to the equivalent 
of 20 500-megawatt peaking plants.     


